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EMERGENCY-1

" EMERGENCY DECLARED

Civil Rights Movement

T he Civil Rights Movement (CRM) has just learned that overa

wieek apn, on Tuesdiy 4 Tanuiey 2008, emergency was declared
(emely Part [1 of the Public Security Ordinance wis brogghl inta operation
& Presidential oreclasmation)in Headistrics, The detailsarc annexed. | This
i 000 to he confused with the report of the declacation ol u stale o patival
aster epoted to have made by the Presiden] just after the sstmstrophe,
wiich {5 not o legal lerm),

S ur g CRA hiag been ahile o ascormin no publicity has-been given 1o
tais 1o the medine U bus sertainly 1ol besn roported in the Grglish daily
press iteludang the state-conmalled Daily Mews,

Declurirg emergency srables the President to-make regulitions hyjrassing
Partiament: CEM is not aware whaorders or regulations may have been
made in porsuence of this Proclamation.

i i rmperative that the people-should know undecwhat laws they are
governed CRM hae time and tine soain ovor the ysard protesied 1o
governments af gl pelitical complexions ot the inaccessibility of
smigrgeney reeulations! Furthermiare, unless such regulaiions are
sceeszible 1o the publie, their legal validity i doubtful. Alfhough the
unprecedented & tuation caused by the Tsunam: digaster may explain and
excngs filure to comphy with ceran nomms. CRM 8 unalle o see any
rzasen why publlicity canaot be iven o the declaration ol emergency
wy steps taken theredfiern

While sppréciating [he crocind rile wnd impoetanee of secarity Morees und
rolice in rellef end rebabilittion ae will s ibe muintetance of aw and

arder in the present erisis, imwhich they mast receive our fullest suppart.
CRM is deeply conscious of the pessibiliy of elemenls m these forecs
resoring o sertous oTences including extra-judicial killings: This hus
lippened in the pastwhen the secunty forees have had to meet @ seeurity
coneern, Al should not he allowed to reour.

Maintenance of law and order st be @ primary concern elong with
refief and refabifitaifon. 1€ the vory farces of law and orderire (hemsalves
aeen (o cammit nd! justminoe tansgressions, bl what ate m Ihcl maer
allemcas, Mhen the very basisof this goal 15 undermine,

Thisinfuonation bas come at i me when CHS s preparing o dacument
on severil nspects olithe disaster relevant o the Burian Hebts bEike peogle.
which wili betssaed in due course. Maanwhile as & mutter ol urpency we
ask the Govermment o

@) Ensure ot ol procluesations., orders and regulations under the Tuhblic
Security Drdinanee are published conlemporneausly in all thrde faguage
media:

h) Fesure g sirion check s kepron gl shootings Oy the seeurity fotoes:
The usie al Frearms bl lets st be aecoanted Lo and g paed 1o superiors
and accoured for publicly, Betatls of ans killings 3o for i the course of
anforasment of law and order should be dnnoanced publicls

o) bnsure that woy deaths nosx oecurring wre subjecied Lo the nonnal
ingucst cequircmenis. .
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Our legal correspondent adds:

Ihe way the govermment hay soughl e bring b emérgeney rule in the
aftermoth of the tsunand lins boen doseribid in the e statemenis ol the
Civil Rights Movement (CRMY published In this ssoe ol Poligd From
mewspaper meposts it appears that the fresh declaration of cmergency was
sporoved by Patiament on 11 Febroary 2005, This eulunnistundersands
thit exphanntory letlers wine sent by CRMW 1o the S pﬂikcr and ather lending
surtiamentarians cxplaining the position as reeards the date feom wlteh
e now Preciamation aad any reealatons made wnder 10 can ke = Tew
Diespite this, the newspaper reportss al any rate, do nat indieate that zoy
svarengss O this wits shown by parlbmentariams, Fimel cheoking will
fave tobe done onee (he Hansard sepont is available.

REGULATIONS
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Tn any event, the lepal position is cleir. Thene wis nivemeraency o lore
fram 19 Jaruary 2005 1kl 11 Febroary: 2005 whitever e pazerte
noficHTbn S My sigfest to e contrary

The reeslatns saeaied an 3 Ecbruzry 2005, which ar bestean come inlo
faree anly rs from Februare 11, are thesame & the lapsed regulilioas ul
& January 2003, and contit ey wiaccepiable provisiens ¢ pointed out
by CRM,

Micamwhile t wis reporied (hat the Suprame Courtwas doe te commiumicas
8 determitation regarding the constitutionabity of ¢ Bl establishisg “The
Metiomel Council for Dissster Munngemert”, Tusthermore, another Bill
Inahicg special lepal pooyisions fol peisons and propeny affected by the
Isumum, aing the ®urenl i the public intérest™ procedune, was due to be
presentsd for Cabinel eppraval-shoctly: The test of this Bill was not
gvaitabic at the time of gomge to press, .
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THE EMERGENCY HAS LAPSED

Civil Rights Movement

T he emerpency declared on 4 January 2005 Lias. In the view
of the Civil Rights Movement (CRM, expired. Tt follows

that the emersency regulations made under it are no longerin ferce,

and any action taken under them since the expiry are myalid,

On 4 January 2003, the President oazetted a Proclamation bringing
into operation Part Il ofthe Public Security Ordinance (PSO] as
from that date. This activation of Part 1T of the PSO is what is
commaniy relorred 10 a3 a declaration ol emergency. It enables the
President to make emerzency regulations that have legal forcs as
soun us they are made. This action thus has the effect of vesting in
the Prasident the power to make reguiations having the force of
taw, bypassing the normal legislative body, i.e. Parliament.
Consequently there are important provisions, in both the
Constitution and the PSO, providing for parliamentury approval
and contral ofthis assumption of lase-making power by 4 President.

Thie Prociamation has 1o be communicated to Parbament [orthwith,
and is valid for & period of one month (at & time) and expires
thereafler, provided Marliament approves such Preclumation within
fourteen days of the provisions of Part 11 of the PSO (ie. the
declaration of emergency) coming inlo Force. | the Proclamation
fs not o approved, then it expircs ul the ¢nd of fourteen days.

If &t the date of the Proclamation, Parliament is scparated by an
adiournment that will nol expire within ten days, the President is
required o summon Parliament wineet, such mesting Lo lake place
within ten duys ol the Proclanation,

According to the Hansurd reporl, Parliament met o0 4 January 2005,
and adjoumcd till the 8th of February 2005, There is oo record of
the Proclamation having been communicatad 0 Parliamsnt on 4
Jamuary 2005 [n this confext, the President was required fo rreat 4
January 2005 as a day on which Parliament way sdjourned, and
summon Parliament to meet within ten days of the Proclamation.
A Far as we are pware, the President did not summon Parliament
e meel, In these circnmstances, the Proclamation expired after 14

divs, that is, after the 18th of January 2005, and any emergency
regulations made thercunder cease to have legal force after 18
Junuary 2005, This will not affect the past operation of any
emeraency regulations while the Proclamation was in force.

An imporiant consequence follows the expiry of a Proclamation af
the end of fourteen days due 1o Marliament not approving it 4
further Proclamation made within 30 days of the expiry of the
Proclumation cannot come into force until it is approved by
Parliament, This in wrn prevents the President from muking any
emergency regulations for one menth without ebtaining
parliamentary approval for the Proclamation. This is fogical, for if
Parliament does not apprive o declaration of emergency, it cannot
he open to & President (o assume emergency powers again
straightaway by simply making a fresh declaration without the
consent of Parliament,

On & Tanusry 2005, the President made-a set of emergeney
raeulations. These made provision inter aliaas to essential services
and requisition of property: conferred extensive powers of search
and arrest; curaited several lundamental vichts; created new
aifences and prescribed enbanced punishments for existing ones:
provided for automatic torieiiure of property; abollshed evidentiary
safeguards regarding confessions 1o police ofticers: and prescribed
capilal punishment or life imprisonment for several offences. The
regulations were available to the public only on 23 January,
exemplitving vet again & repeated complaint CRM has made over
the years about the inucceasibiliny of emergzency regulations. The
substance of the regulitions is heing studied separately by CRM
and is not gone inwo here;

Whal is of immediate concern is that we have an extradrdinary,
anomalous and unacceptable situation, The emergency regulations
wiade on 6 January were available 10 the public only on 25 January.
By that time they had already expired. But people, including
presuinably law-enforcement officers, were and remain under the
impression that they are in full force. B
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