2E-WORKING AUTONOMY OPTIONS FOR SRI LANKA

erim
ports
e aist
teriin
ise of
o the
ptially
L The
FHOENT
S [Heir
vating
Wi jaom
sition
=eable

wen il
ke the
rthiers
it {ind
2 new
ptstich
51 FR
gintion

vidahle
I'TE 1o
oy ke
b
RS wilil
15, with
salilical
L Thess
psrts, [t
oposals
o date
 Bave o

ESTuTCn:
e Roth

Jayadeva Uyangoda

l' Hefe ATE TIEW ..m’;il.izminna! initiatives in the Eastern
~covince seeking to organize political pressurs to de-merge
soearily merged Northemn and Eastern provinges, Organized
WP and cal ed negenakiry vdawa (Awakening m the
s campaign | also being orgaitized 1o counter the LTTE's
~roposals that 2mbedy the Tamil nationalist argument that
e and Ea: -em provinces, despite the ethnic diversity i
verm province Constitules a single, polilico-administrative
£ the Tamil-sy :aking peoples. Securing the collective rights
ramile, the 1:GA proposals imply, is contingeal on the
- al unity™ of the “Tamil natiop™, [tis ihis propasition tha

» questicizd 11 the new mobdizations.

- concenns of the Sinhialese peeple in the Easiem provinee,
ni= when a po! tical setrlement to the ethnic copflictis bemng

4o anaul, lsmet abad thing. The sovertnent dogs not seem 1o
. theis concerns. Even-thoss civil socicly groups who
vizn foru fede alist power-sharing errangement for Sci Lanka
taseup the sncerns of the Sinhalese mmosily living in the
rprovinee T e LTTE, which seeks the administative caniel
. Fastarn pro dnce, has no speciiie plans for tie nen-Tamil
sities there, T @ JWP 15 tuking up the canse of ths Sinhalese in
sstem province in this specific context.

. cver, thereare serivus palitieal limitations in the way in wilich
_uestion of the Sinhalese community in the Easterh proviiace
Sz posed. In this reckoning, aay power sharing arrangemei
e Famils will favariably result in the denlal of the nghis uf
wtueliois and Sinhalese communitiss in the East and therzfore
cor sharing should ba resisted. In this nppredch, eitner the uniay
- wystem shuald continue so that the gentral covermment protcls
stuslimn and Sinhalese commumities, or if there s devolution al
he Easterr proviace should be de-hinked from the Torth

s fault (fthis approach is that it does nul lend itsel! o any
o cunstiutio val innovation. It stays within the old and oaidaced
sitational 1 jinking that 15 deeply suspicious af aty deviation
e venes Sle unitarist constitutionalist madel. 1o come out
& crisis of the state, Sti Lanka urzenily needs now
Jitutional directions. While such directions are seriously
Ling, tigre is also a general crisis of constitutional discourse in
o Lanka today, The crisis is manifested in the polarization ol
o citseal visions in Sinbelese and Tamil polities with the Muslim
w diy caught ia the middle. These visions arc so mulually ex clutive
they can hardly communicate with each other.

W hile she Tamil nationalist vision of the state has travailed beyond
Jderalism, the finest minds of constitutional jurispridence in the

Sinhalzse pality are stili grappling, with no success, with the
slamentary problem of whether federalism would become the
stepping- stone to separation. Actually, whatever advances that
canstitutionalism in Sri Lanka has made during the past three
decades — as embedied in the PA's reform package of 1995 and
the draft constitution of 2000 are there despite the apposition [
most of the preat constitutional-lega) pundits in Sinhalese savaaty,

Apainst the state of underdev<lopment i coastitutional
jurisprudence in Sinhalese socicly there has now emerged a new
conatitutional vision for the Tamil solity in the fonm ofthe ETTE's
1SGA proposals. Having remained iself within the narow
Famework of constitutional unirarism, the Sinhaless nationalist
diceaurse, in borh its constitutional and political theory, has o
categories 1o respond 1o the LT E's proposals for confederal
1egional autonomy. Cvercoming this hwge gull betwesn Lwe
constititional visions is indeed a new and diffieult task in re-
building Sri Lanka ss a pluralist, multi-mativs pedity

Conveutional Federalism

M canwhile, the federnlist and confederal constitetionalism that
hus oaincd accocplunice among soime [N valive
constitutional thinkers in Sinhalese and Tamil socicties alue
demonsieates a major limitation. [t enunciates primarily the
conventional federalist concept of spatial autonomy whichis based
on the principie of wemitorial federalism. In this approach, the
colition 1o anlonoy demands ol on athni¢ minority or nationality
is to grant them autonomy o the territory where they dre
concentratad, Tuiy arrangement makes a pafional mindfity &
resionzal majaricy. A funidaricaial shorteoming of this termricorial
autenomy model is that it does not provide for the grievances of
reginnal minerities, excepl tirough & bill of rights:

The faar of federalism that fis bEen expivssed by Musting und
sinhalese cominunities in the Eqstern provinee is essentislly one
that conanates from the inability of the territorialized autonomy 10
assure the minerities within that vnit theie own righrs, sateny and
secutity, Muslims in the Lastern pravisice have been particularly
apprehensive aboul the possibility of a peace deal between the
goveriment it Colombo and the LTTE at their expense.

Bur the Muslim political leaders laye not been aie 1o come out
with an alternative ta the eventuzlity of such peace deal, interim or
permunent. Thay also reed 1o Dreakaway from the corventional
constitutionalist approsches to awonamy and power-sharing and
envision innovative options. However, in the absence ol freah
political and constitutional thinking, the Mulism political |zaders,
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as fragmented as they are, have been only allowing themselves,
particularly of lale; to be used by Sinhaless political leaders as
pawns in their power strugles.

In the context of the contemporary political realities in Sri Lanka,
e constitutional discourse on power sharing needs to be deepened
in two areas. Firstly, in Sinhalese society, the state reform agenda
should decisively shift away from the lramework of outdated
unitarism and de-centralization, go beyond devolution and explore
federalicl and confederal options for regivual autonomy. If this
sdvansement Fzils to take place in Sinlalesc society, its
constitutional thinking will continue to lag behind the constitutional
thinking in Tamil sociely. Moreover, in the leae run, secession,
which all unitariets and decentralizationisis dread 10 think about
everl a5 a distant possibility, tnight even becomi o constittional
reality,

Minorities

Lo second level at which the discourse on anonomy and

puwer-sharing needs to be dessened is to address the
concerns of all éminaritics, Sri Leuka has pany minoritie: Cur
polt ical understanding of identity communities nesds To be
reln oreed by he recognition that the constitution of majorities
and minceitics iz not alseys a3 simple a3 the nationalists W ould
want s to believe, In the specific wiy in whick state rower iz
spatizlly organized in Sri Lunka, the |nhalese, forexample, are
orth @ matority and 2 minonty. They are the national majorty in
e istand ard a regiona!l minority in the Nosthern and Lasiern
T EOYVInGEs

'In a similar logic, the Tamils are a national minority and at the
fime they ase the cthnic majority in the Nerth and East, The
conventiona, territorial principle of federalism gives power 1o fhe
pational minority making them a regional majority, bt siient about

nac segment of the national majarity which Becomes a regivnal
minurity, as in Lhe case of the Sinhaless in the Eastern provinee,

Cither than “national® and *resional® minarities, there are “local
majorities’ andl “local minerities” as well T .o s i e T
in the Bastomn proviace is 4 seg onal menority in the Nt
Fast. At the same tite, they are a local majerity in some distiel
arcas in the Eastern provinee while being a local minority in all
districts in the North, The Plantation Tamils represent an equally
complex pieture. They are a major regional minority in the Central
and Llva provinses, buta local majority inthe Nuwara Ellyadistrict.

Flen, there is yet ancther consicuction ef minarities as *dispersed
minarities.” They arc dispersed in small, yet significant, numbers
i many provinces and districts. Muslims ars a dispersed minority
' many districts owtsice the Scuthern region of the Dastern
provinge, The Northern, Eastern as well as plantztion Tamils are
alsg dispersed in o number of provinces,

Firually, there are *marginal minoritics', Burghers, Malays, Teloss
and Malavalam communities, s well as the Yedda people wit
continue (o remain small minorities, sometimes goncenirated
certain localities. They are marginal 'n a double sense, They &n
not recognized as politically or el ciorally useful minorities
Therefore, in the demaocratic proce.s, they continue 10 suffe
marsinalization. Similarly, deprived | { polilical worth, they haw
i access a5 communities to the puolic geods which the stas
dispenzes. [n that sense too, they erc marginalized from the domas
af public resource distribution. The st eat best iesats thenl a5 mes
mdividual eilizens.

Minority Concerns

aw, this picturs of minorities i 5ri Lanka can giverised

spine navel ideas about powe -sharing arcangemens in
federal pulity, Before cngaging many | 2w constintina] umazinin
let us ulso delineate the gricvarces and concerns of il the
mimarily communitics that might b ter inforty us what kind
institutions and arrangements coul | be envisioncd anew F
analyiical cuse, we ey group their oncems inta the fotow
four categorics. (1) Recognition as solitical communities,
security and safety, (i} representation and (iv) aceess winstitutio
of zovernanice, Fransiated into the language of righis, th
constituse Tour soecific domains o rights, namely. recopait
rizhte, securiry rights, representation. | rights and governance nl

How should we design 5r Lanka's aturz polilical institutions
constructvely ensuse and guarantee thees rights of the nuinorit
whao cecugy @ wide spectium spanning froin the Sinhalese 10
Veddas? 1t indeed requires the decpening of not enly o
understanding of federalism, but also the idza of federalism its
In otticr words, we need to re-Gesign the polilical organization
pluratist Sri Lunka in a new framewerk of deep fuderaiization

Asyvmmetrical Autonony

o onceming federalism as regional autonomy, cae chialle

(Lt the gavernment will face in negotiations vith Lie 10
soonar than fater. concerns the translaticn into consiutic
principles the framework claims made by te LTTE inthets
proposals, In fact, the ISGA proj nsals have baffled conventis
federalists, The eonventional 1zderalism presupposes thi
gutonomy units should have r ore or less similar degres
competencies and powers. Inthic thinking, Sri Lanka's Novth
Exst should not be different in its range of competencies from,
the Southemn pravince. But, the premise on which the 1SGA isb
4 that the federa! unit of the North and East should not be equ
with ather units of the federal republic. Itseeks a special stab
accomimodate Tamil nationhood within one federated state
can nlso incorporate Ui pu alli siate structure that the LTTE
buil over the years.

Thie indeed calle for a framewnrk of what hias coime 1%

constitutional discourse as asymmetrical power sharing, Wi




= st ome unit of autonomy, like Quebec in Canada, woula
eoted 25 being antitled to @ higher degree of competencies
e thian the otherunits, on the principle of ‘distinctiveness’
seople who constitite the majorily in that unit. Translated
S Lanka's political realities, asymmetrical federalism would

soose that the North and Rast in which the Tamils constituie
seity would be recopnized asa distinct region in the sense
stonomy there is desioned to zddress the specific political
seatioms of the Tamil peonte for self-determination within the
of Sri Lanka Inbeiel, the Tamil=majority Narth and East will
mewe powers than the Sinhalese-majority regions in the Test
B Couniry.

g wil] invariabily be ohjections o this madol of asymmetrical
seny on the premise that asymmetry tsell will encourage
. But actually, aspmmetry 13 framework that provides
seendinist comumin ity wilkia constumiemal ingentive g stay
the Sri Lankan stale, 1 is the recognition of their ‘special’
Shetinct statug’ that invites them back (o the Sntankan state.
distinctiveness accords (heir aUIGRSMOUE LINT MOTE PAWETS
the units of the malonty commupity. Thal special sialus i
s s baowledeed on the premise of past disesinination and
eeeesions wwhich the cor munity hassutfared. it alsorecognizes
%oar reaiity that during the war of rwenty vears, U2 PrOCess ef
Srmation in the Famil polity hod devetoped in a direction of

nene thet sansor be easfly wishedaway Tn this regsonitg,
a:._-mmud:anr-l'. sf separuraness a3 weil as rectifying past
Sminalion requires nol secession, but special and legaily
wned speciat status within the constitutional state.

velving pawers to the periphery within a lederalist framewark,

weder 10 ke the national minority a regional mgjorily, adequate
pddress the pessibilities for secession? The axsting argiment
d=voiution s well as federslism in 82l Larka serms to say
" 1o this question. Tt does ot ao beyond giving away powers
#¢ perinhery. The fear nff [ederatism leading 1o separation is
o larzely linked 1o this giving away approach (o power sharing,

< spprodch i also led o o sitsation where none of the preposals
cthnic conflict management in Sri Luika contains ideas for
Serring the g wo s steerees Jtheenntre, This position reeds 1o
o2 ch:l now. Instead. o machace ol stare raforn that combines
omy to recions, and at t-‘.1es.'1me time links regions back with
ceniral government is necessary. A strong Second Chamber,

~senting the rézions and with pow 15 similar o those in other
H:*al countties Tike the USA and fjarmany, will be a useful
e tution fo bring the periphery back 1o the eentre. This will also
wvide an effective medality to addees: the concern that the LTTE'

LA proposals are wesk in shared rul while ey are quile strong
% =cll-rule, Wec may note in pa:iing that the dom imant
'ﬂml:;uiional discourse in Sinhalese s riet‘_u' isweak boll in shared
sule und setfrule aspects of Sulonomy,

Non-Territurial Federalism

T he institution of Second Chember can also bz creatively

m.dified in order tocombine territorial federalisin with non-
lerritoria federalism. The approach of non-termitonizl powss-sharing
i paining particular attention amaong political scientists and
constitut snal jucists as one that can address the concerns of
minorities in plural sociceties in an innevative way, As particularly
developed in Belaium daring the past two 10 three decades, the
idea of | on-territorial  federalism creetes assemblivs called
‘Commu ity Councils,’ the representatives for which are elected
1o pepres no their respective ethnie communities, who are zither
nol confl a4 to one territarial unit, or dispersed over o number of
units. In ‘zad, the very notion of non<ercitorial federalism is
designed to define the cancapr of right 1o seif-determination of
ties {rom @ non-territocial perspective: It seeks o
pmpowe members ol a ethaic oc cultural community, who
subjeztiv Iy profess a specife zroup ideniity and Hve eithor ouiside
1he bour aries of the so-called homeland or even dispersed without
having 2 o claint tosuch a homeland

COTEiRTHLn

& creali' & application of the principle of non-territorial fedesalism
in Sri Lt qka will enable us todesign institutions of regresertation
strntion 1, reatonabiprovineial as well as local fevels Atthe nakivea
level, [ semnpasilionollie second Chambercould combine botl
seiritor (lurd nan-terrilonel principles with weightage 1o the iater,
or exci sively en the ren-eriionial princigis; singe the House of
Rapre: sntutives provides o representation on the busis af
territoriality.

A slighely different opticn weuld be Lo establish separare
Community Councils at the national level for the mam erhnic
communities with specific powers aver zroup specilic domams
such a8 cullure, language, education, religion and social welfure,
It will also provide an institutional mechanism io address group
rights claime of the ethnic communities. Professor Yokan Galtung
has proposed 2 setol cultural councils, on the basis af non-temitorial
fecieralizit, for Sri Lanka as an option worth 2xplocing,

P« 'eralism at Lower Levels

] n this nationzl leval of broadening Federalism, there 15 =23l
the possibility of representation being conlined to the main

con mucities, by excluding smaller commueitiss in the districts.
The e are ™o weys o prevent this pessibility of sxclusion. The
first is senting wp of regional of proviecial instiwtions of non-
territorial puwer sharing (Regional/Provincial Cammunity
Councils), w run paraliel with the territorially destgned Begional!
Provincial Councils. The second option is to create mechanisme
for reprosentstion for the numerically smalier mincsities in the
reaionprovines who would not gel representation under the L xisiin
system. This will require re-working of the composition of the
councils with changes (o the election laws to ensure that &bl
minorities are Fairly represented, despiie thelr numbers or the

absence of loczlities of their demographic congentration.




For example, the compositon of the Seuthermn Provincial Council
can be defined in such a way a5 10 ensure fair represcntation to
Muslims in Galle, Matara and Hambantola districls as well asthe
plantation Tamils inGalle and Matara districts. The electoral laws
goveming representztion there can be modified 10 ensure fair
represenlation, for example, to plantation Tamils in Matara and
Galle districts, whe would not stand to win £t an election because
of their numerical weakness. An aption is to treat them as a single
constituency within the Southern  Provincial or resional council,
altiiough they live in (wo separate districts, What matters here 15
nat the oumerical sirength of the  community, but its numericul
weakness as well as the commitment to empower them through
puaranieed representation. The regional minority communities in
the Western. North-Eastern, Central and Szbarapamuwa provinges
will immensely benefit friom an institutional scheme of this nature
that combines territorial and non-territorial forms of pover shanng,

There can stil! ze exclusion of still smaller minerities from the
assemblies of zovermnenco. For example, Malayalam and Telugu
speaking working-class culmral commurnities n Colombe, the

Malay community in Colombo and Gampaha districts as well
Hambartow's Malaw colony, will continue (o remain unreprese
at the rexional or provincial councits: Their numbers may
inadequate 1o make & community constitaeney adeguate for sep
representation al the recional level To ensure their representat
at a suitable level of povernance, we need to design new mstitulig
and mechanisms at focal and municipal levels. There 18
institurional inmovation can go hand in hand with reforms in
electoral laws, Guaranteed representation, even falling shor of
general qualifying cul-offl point, can be combined with recwarks
the compasition oflocal or municipal bodies to ensure participatid
at local governanee of the margial minorities.

Deep federalization, as & measure of further democratization|
Sri Lanken polity, roquires lederalizaltion at three tiers ol the s
central, regronal and focat/municipal —sombiaing terriorial 4
noen-tertiterial princivles. Ina sense, Sri Larnka provides
opportunity to show the way lorward [or other plursl socetic
eorstil tonal Innbvation i a costext of civii wal lesnsition.
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