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NEGOTIATIONS TO ESTABLISH AN INTERIM
AUTHORITY FOR THE NORTH EAST

Godlrey Gunatilake

ing Positiony for the Resumption of
otiations

T he resumption of nepotiaions bas bheen stalled 48 the
aovariment and the LTTE haveniol been able to agres onwliat
P 1o be the subject and Seope ol the mepotiations. Both pantizs are
et that an interim satharity/adn nisteation shiould be estublished,
e UWF coovernment had presenved their pmpua:ﬂr. for Provincis
s ive Councllicn VT H0E: The LT il nat-acsept the
pemment’s proposal 25 o basis for negotiations: Thoy mesponded
s their own prapesal for sn Interim B2t Governine Authotity op
A o resliesasd Moowegian factlitators (in the wirding in
B LTTE betior) “to dvietizs Tor b missiing ot wizeh we dan dissuss e
sl inyour (the facilitator 's| presence witle the represcniatives
at-a mutuaily cenvenizot time and plase.® The UNF
perminent minde nodefinite response ta the LTTE propesal, Hoswave:
S fnitiad staternents of che govemimcil spokesman dicaled that the
STE propesal went far bevoml what had been pronosed by the
Erment

e present government when it assimied ofliee stated thet it is prepared
W Swrwss the LTTE proposals for the ISGA but that the negotiasions
st peoceed concurrently with neectistions on the core isaues s=lated
= Gl political settlement, The LTTE has not sccepled this groposal
w has pnsisted that the negoliations onthe 1SGA must be eoncluded
eef thai the 1503A mast be insttationalived beiure negol rativis on e
S Daaes commence, The disasreements on this basic issue of the
sbiect matter of the pexl slage of regotiations kave séalled the peace
=i
= break the desdlock the sovernmeant has announced that it would
Samutate jts own position on the mlenm authoricy and present it 1o
8= LTTE throueh the Merwemizan tacilimmors: From (e most recen
sfprmation availahle the |.TTE appears o kave exnressed conrem
“at this would be another set of counter proposals thar might siznify
St the sovernment Is ot willlng se-diseiss the proposals ofthe LTTE,
= presenl silualicn therefore may rosull in forther deferment of
seaotialions,

The LTTE his to be persuaded that in formulating its proposals on the
stztim muthority govemment is not rejecting the LTTE's proposals
wiresponding (o twem and stating the govenurent position. This initial
Aatementof the government's position becomes part o the necotiating
Focess, The govérnracet can indicate thay negolistions can chmmence
& the understanding that the proposals of the LTTE for the ISCA will
< tahen up for discussion and that the government will provide the
TTE with its initial response (o the proposals in the form of &

mprehenzive stnsment of its owu pasition on the interim duthority,

This will be in the interests of both partics as both partics begin with a
clear understanding of each other’s positions, The negoliations gan
thien endeavour 1o brigge the &iferences and 1cach azicemcnt o an
interint authorily which s muowally acceptahle.

The ISGA as an extra- constitutional avrangement.

* iz LTTE hastaken'the pesition that the 18CGA has @ be

iceatipted ‘outside the SBel Lapan copstitution, It melieson
Hinterntliomal precedents for estiblishing inlerim eoverning
amenzemeilsin war torn countrices hay,ng the force of law based solely
wil prets or agresments betwaen the & iring parties resognized by e
interiiztional comemunity™. How will tis affectbe negotinidions? By
fasingE this podilion the' TTT E-altemprs 15 aclibievs twoabjacnyes, Tha
[rst objective 150 muiain its parl y of status with (he Sei Laokan
zovernment, To do shis the LTTE i1 08s 10 siace that i1.doag not comg
ureder the Sri Lankan Constitution. Second 1t saeks W pre-can il the
crzumont that migis be vaised by the sovernizzat that 2y liverim
ATATELSINEL Sannol asuine and exersise powss that cannoed e gractcd
lo it by the evisting consticution ad that vie interim. aulliony iy
have to be conceivad within ol ¢ lmits imposed by the preseat
cansiiintion, This would have been a uszful negotiating position for
(e povermment inarder to under=core the intrnsially intemim character
of any arrangement mads pendive a final politival settlenent. [twaould
hiave alse faeilitated the ducelication of the negotiations on the final
settlement

The rovermanent wolkd have to respoad 1o the LUVE pestlion that e
interim sutherity could be an exira-conssitutions] arcangzement bas=d
an-an aereement. The LTTE has not cited any specific-intemational
exsmples to suppor (15 position, Fro LTTE anaiysts bave arzucd that
the interim armngenents in Beavganyille Bear some similarty w e
sittmtien in S Lanks Bt these have Been ey setwithliy the “shared
scceptance of the sovereizmy 3 Papua Mew Ginnes, Furtherman,
the pgreement repeatedly refers 10 the pugrantees and the ratiffcations
by thenatiosal constiadon and the noticnal Pirlinment The LTTE
prabably basinmind the Israch - Palestinian arrangement where the
wriging ofhe conict are very diffepent ang the scoeptancein princijile
of the existence.of two stales was an intrinsic pait of the pesde accord
from the inception. Frobahly the more pragmatic approach wiuld be
10 aveid any lime- consuming discussion on the ssoe of exire-

wconstituiional sreangements and the relevance of the international

precedents and go dircotly o the noture of the substantive powers
needed by thieinterim authedty 1o el T s objectives, A fler the parties
liave broadly sgreed on the powers and structure of the interim authority

they ¢ouid examine the conslitulional implicalions amd muodalities ol

t;teshlishrng it Tha over-giding pTi.nl;ip]l: Euiding the negolisdicns oo
e interim arsansement s thal it naustbe compatibie ond consistent
with the final palitical seitlernent, as sgreed by bath parties, should be
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cxplorsd in terms of a federal structure and @ upited $ri Lanka. Even | anddisputes regarding inlerpretation will go forarbitration by 2 us
the issue ol an extra constitutional arrangement when placed within | appointed by the two parties. The arbitrators shall énsure the p
tiis overall contex) bedames more amenable 1o dlscussion, statusofthe LT TE and the GOSL in the determination of any di

The preamble and the framework for negotiations As piointed Gt i my recent paper on the [SGA, and the compss
analysis made by the CPA-many of the powers propased for the 8

counld be browght withinthe-ambit of powers enjoved by & prow
negotiations on the preambie would provide an spportunily tp | U0EL 102 svstem of goveriment as envisaged m the 1995 prog
i 5 i Ry ] [ - . g Py, i - . . =
agtee on the framework of the negotiations. Almost all peace ancl the 2000 deaft constitution. There dre howEver sDMe areds -
negotiations have had such a framework. The presmble sould | he control of government expenditure where the central govess
strenzthen the OSLO commitment (o seeking a solution withina foderal | s#=meio have "'"‘_’”!_E- regulation of internal and exiernal trade; 368
structure and & woiicd St Lanka and include some of the norms and of the appellate jurisdiction of naticnal institutions wiich cle
principles uriderscored by the donor community in their Tokyo | Peyond the limics The goverament woild have 1o negotiste o
Dectaration znd other statemsnts. Sasis that both parties agree to the overriding prirciple gove
i negalinticn—that the interim suthority should be companble w
final political settiement which envisages - federal syaten

he LTTE s proposals contain & preamble. A first roued of

The ISGA and iis compaiibility with a federal
BEEUEDEC The character of the 1ISGA as defined in the |
D oes the [SGA 23 itstandsin the LTTE fsomulation provide proposais.
room for nigotialing an interim aulhos Ly which i corsisien
with o fedeial system of movernment and 2 dpiled Sri Laika!

a the light of winat has been discussedabove, what &

character of the 15GA a2 defined nthe proposals?
LTTE envisage H 65 a regiomid puthodty? Mow i it silied ¢
the national svatern of governmem? The LTTE proposais do o
adeguately With thisissue. The LTTE appearsiha have placed el
inar indziormianie caroonn: in which die 1SG A somract without ¢
ot refzren e o the Conteal povernment, The LSCA isell hovey
have soverniment rapretentatives bal the LTTE will b ir-and
matoriny. This dirosition of power wouald have been stili wily
Those who have argued that the LTTE's sropasals for the ISGA are | 2utorony ot a regional unit if the proposals made clear wiiat

ARLAMOUET 10 & SEPArAle SETe With sover sign power have pointed 1o | 1he Uentral government would exercise within the region
discharzeul the poswers exercised by it for the entize country as

¢ase of the Federal Governmeant in the foderal system, The 58
deseribing the jurisdiction of the 15GA wlky of pleaary pawe
much has baen made wlthis 1eom by those who view Lhe propos
the *“blue print for a soparate staie,” but the torm plemary po
absence ol any reference o national institutions or any uppel!ats itzelf docs not mean the plenary power of & soversign state. Th
junisdiction by national institutions . can be used for the full excroiseof the powsr that is given o an
e the control ever maring ond offehore resources and the constitated body, The LTTE speaks u powers © in relat
iRl Seer the Sativi) FReolToRS: resettiement iehabilimlion reconstrecioeand developmant for

It {& diffcill (o give a firm unanbiguous st erto s goestion. The |
I5CGA proposal conlaine parts where the linguage as well as the
straelures envisaged do not sproifically aekrowledoe the relahionships
that showld exist berween o federal wt and the ceniral governiment. |
The answer Lo thin question will emerze only in the process of
negntiutions

& the use of langaape such &= “plenary power for the
governance i the Narth Easl™

# b independant institucon toch a5 the Human Rights
Commission, Ihe Judicisry envisaged vnder the 150A] the

& povverto alienaze and determine the use ofail laad in the PUrpOSe (| demanes Pt io Taise . oenue; inelucding inpos
Forth East. lanes reviene levies "ol doues, law and order, and over land.”

#  7The fact that the only explicit reference to the rolé of the these are taken logether the 1ISGA will enjoy the authority of

autral goverament in the ISGA is in the appointment of state. However, in o further definition of the powers that are
members to the 15G A and the allocstian af resources from the excreised by the ISGA the document st Lesthat its powers A
Coancolidated Pt the "all powers and functions in relation 1w regioninl admiiist
¢  Powers to borrow interpaily :and externally, receive aid '_-"""*rfllﬂd by “?'-' C'DH in avd for 'I-'h“ NorthEast:™ This co
directly, engage inand regulate inernal and exterral trade. interpreted as the limiting clause whi b makes the 1SGA 2 re
o Powers to fiss revenue impose txes and duties, urit which enjoys power as in-a Teder 1 systers. The langusge

¢ Goveryment expenditures in and for the North Fastbeing goewment s crafted in o manner whi | leaves reom for nlie
subjcet to the cantrol of the 1SGA. interpratations within a speetrum rang: g from federal to con-fo

+  The [SGA having its own Audicor General, Mo mertion ;
of the Auditor genetal of the Central government. The LTTE seems to be arguing that these powers can he exes
wnder #n azreement between the poveinment and the LTTE =
The [SGA proposals constantly seek to maintain the “parity of statas™ the Ceaselire Agreemenil, SHEN or NERF end do not noed-any P
botwesi the LTTE and the GOSEL. T the words of the dosumient "The entstitntioral radfication for the ducation of the 15GA. From (he
120G A is established by anagreement between the GOSL and the LTTE | of view of the governient the [5GA will exercise the powers
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The

government now pxercizes In the regional administration of the
= Fast and which the goveinment delagates to the 150GA wnder
sgrecment, The 1SGA which has o binding consiituzional
miees will last as Jong as the agresment lasts, like the Ceascfire
eemnent and will be presuntably re wcable by gither party if there
sreach of the conditions to which they agree when the 15GA 15
fizhed.

LTTEs proposals are vague aboul spveral aspects-of the 18GA'S
ers. The 1SGA is not delined as ful fledged body with lezisiative
e niclanse 34 4he LTTE falks o1 1e 1ROA"s “cllective EXEICISE
e legislative and executive powers  bu elsewhers it defines the

8 g5 g exceutive authority.

B ke S0 A 5 sevn primarily as e o cutive authorily whose main
~iong are those of ressttiement reb (Bilitation reconstruction and
clopment, wivizh it will eairy out foi-a perind of five years pending
final political ssulzment, then the iegotieting parties could firsi
» on the extent and nature of pos 213 that are needed. Such an
harity must caivy the politicsl ¢ ntral and the advnnistrative
wonomyy thal is needed to sty o heo= fupctions cifectvely. In
et irmiay need o hove the executive | Twerscl e Bead of Ministers
o ovineial Council, Couldthese pew 2r5be dehepeied from the centre
aes ot reguite canstitutional

weder & specisl srrangement vilich
jpamelers within which the

Sanses? These mre Some of the
seotiations would have 1o be scl

The Interim Authority anc the dual regime in the

North East
H sy welll the TRterim suthority ISGA relasie the dual pegime
thatprevails inthe goverames® copitroiled ard 111 E contrated
went intie Morh East? This wiil become ore althe mostconientious
weas inthe negotiations on the interim autharity, The LTTE envisages
= 15G A which wil! be n contral of the pative Morth Cast, In such a
ezt 1he centeal goveriment niist sjry the nomal gecess 1 erjoys
it be abl= to exercise its responsibilities as a central govesnment in
o parls of the North Fast incinding the areas which arc presently
~der the controlofthe LTTE: Such arepime must alse cnsurs, a5 Wil
smphasized in the rec2il communique of the EX, thet * gacd
sovermice, pliralism, buman i s and democracy ... wingh arethe
ormerstones of a settlemant 1 7 everlasting peate in 5ri lonka”
~oovant! in all parts of the NorthBa it Thi practizal compromiss would
e 1o entablish the (SCA witha cll-defined srea ol authoniy whizh
Slews the dual regipie 1o cowl iue for the interim perod in the
contentions areas of justive, sei ity law and order until the Snal
rtlemert is reached. ‘These cortentious matiers are part of the core
ssues which have to be negotisted in the process of reaching thyr final

sefiemant

The Ceasefire and the Interim Authority

of the Interim Authority which 15

-

T he issucs concerning the dual regime takes usio the
relationship between the € easefire Agreement and the Interin
authority, The Ceasefire Agrecment the mandate of the SLMM and
its inethods poperation would have 1o be re-examined o the coniexl
likely Lo operate for a fairly long
perind. The Ceasefire which is now revecable with two weeks notice
<hould take the form of & more duradle peace aecard with a commitment
1oy rerounee vear and viclence and w sech solutions to conflicts and
disagreementexclusively thirough peaceful negotiations. The mandate
ol the $1.MM and the menitoring astivitiss should cuver the whate vl

s
thie North East including he territony fow centratizd by the LITE.

The Interim Authority, the Muslim minority and the
Sinhala minority in the North East

hie piopasals of the LTTE provide for representation of the
Muslim snd Sinhala community I the 1SGA but the LTTE
will cammand an absolute majority, The LiNE g pposals aiso previded
o an LTTE magority in the Interim Councdl Within such a struslure,
(hiz negotianng parties would haveto ey amine how mnorities have an
cffective voice and an squitable share in decision-making and
implementation particalarly in thase marters whicn vitatly affect their
itereete. This covld be done By Sdentifying eertaln areas ol decizion-
making where decisions require the consent of the minerities

minotitics, iheir participation in govVeImance and

The pasition ot the
ol become a cantral. lssue for the

the protection of their righis iy
erim suthorite as long as fhe sxectnve powet of the interim sutherily
dors nol exiend 1o sevurity, justics, law 2nd ardes. These issues will
then have 10 be negotiated when the parties daal with the core issues
relating 1o the final political settlemeant. During the perivd the interin
authority functions the issues of Buman rights and security relyling o
minorities would have 1o be deall with through & revized and
strengthened CFA or Peace Agcord.

The Structure of the ISGA

ke structure propesed by the LTTE 15 oue in which powsr is

highly consentrated in o Strong fine of command f1am the
Chainnan whir 15 (ke chigf exgeutiv w e s Compsiz=t and
theit Secretaries. The mnode ol appointient ofmemborsto inslitutions
i the District level and below should be designed soas to be genuinely
representative of the epmmunity and 10 promete sommuity
participation and empowerment. Lucal purticipation becomes
particularly important for both transparency and recountabiling n g
cantext fu which the (nterim Authorily will be undertaking Jarge szale
programmes. involving heavy expenditure. There is no reom in the
proposals that have been made oy the LTTE for the activationof lncal
sovernment instilutions, This 'S an important aspect which nesds

atteniin. .
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