TESAWALAMAIL: PROTECTION OF COMMUNITY
RIGHTS OR DISCRIMINATION OF WOMEN?

ARE THE RIGHTS OF WOMEN PROTECTED IN A MULTICULTURAL SOCIETY?

Ambika Satkunanathan

P tural societies concemed about the rights of minorty groups

m therr communities have farmulated and implemented
sncnimiral policies. Multicultural policies go beyond mere
ettural pluralism where different religions and ethnicilies wre
Sesaied. and instend concentrale on ensuring that groups “exist
25 equals m the publicarena ™! States therefore use multicultural
soficies o profect minorities and accommodste minarity traditions
wiich, entails awarding power 10 the commimities themsglves to
Sstermine certain assues refating 1o community life, whichwill in
Sem enhance the autonamy of the partieuar commumity. Most often
S5 Stale awards jurisdiction over areas considered private, iz
mamage, divorce, and otlrer issues which are related 1o the
Setermumation of group membership to enable the group to have
power aver the consoneetion of collective identity which s though
%0 be important for group survival?

Lepal analysts have illustrated the paradoxical nature of
multeuttaralism which while empowering certain groups,
subordinutes certain mentbers of these proups.” &ccommodation
of group/community rights: therefore can lead 1o “muliculiural
velnerabiliny”, where existing hierarchies in communities lead 1o
e vivlation of the rights of mndividuals m a vulnerahle position.
Further, multiculturalism entrenches the pubhc-private. divide
through its acknowledgment of the public status of the identity
grvup-and disregarding the status of mdividuals within these idenny
groups. Multiculioralism therefore focuses:on musoces in the
public sphere. Yet, it is in the private sphere that most women
cxpefisnpe discriminsiion, as communities continue 1o define
gender oles and regulate the lives of women. As legal analysis
have illustrated giving power in arcas such as family law to identity
groups muslt olten places burden on certain members of the wroup,
namely women. This is the “paradox of multicultural
vl nerubility, ™

Ahe marmer in which multiculturalism views individuals: is alse
problematic; as it begins by loceting them gs par of a particutar
community, which Umits their identity 10 their culturs! prowp, This
approich disregards the fact that women hove multiple identties,
and are not solely defined by their membership of a particular
cultural group”

As stated above, Slales ollen give communities authomty in the
area of family faw, an aren of great importance 1o identity groups.
B 1= through family law communities rezulate the conduct of
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womsm, who are vlewed by the group as the beurers of cultural
values and who through their reproductive aetivities are mainly
reaponsiblic for the recigation o the group.® This then means their
freedom to marry, divoree ete will be fimited and controlled by the
group o cosure membership boundanes ire maintined. Therelore,
while minority groups must have 2ecess to their culnme and be
able 1o preserve their trnditions, il 1s imperative o cxamine the
existing tensions between the efforts (o promoede the rehis of women
and nralticultumlism’s sffurs W protect the nghls of endangered
minority groups,

When we gall [or legal relomm (o adiress discrimination fheed by
wormen we should lso keep in mind that women from besiepged
commumities who might have been subjected 1o extensive state
controls due 1o their race, ethmicity, ¢lass or a similar factor may
lake tefuge in the private sphere of their sthnic/racialicluss
communities, Their reluctance to support legal reform that impacts
on their particular communitles highlights the confliet betwern
Individual rights and the rights of the community, While supporting
diversity and right of communifies 1o protect their culture we should
ensure that the nights of women are respected and they have ths
nght to meke decisions that affeel their lives and Familie.

ANALYSIS OF THE LAW
L. The Codification of Tesawalomai

A historival study reveals that in So Lanka according to Roman-
Dutch law, the property of the woman merged with that of the
nusband upon marriage and the husband became the administrator
of the woman’s property. With the ensciment of the Matrimonial
Rights and Inheritance Ordinance No.15 in 1876, the concept of
comrmIngY of property: was abolished and the praperly ol the
WD Wk Viewed as her separate property. The Married Woman's
Property Ordimaoce Wo, T8 of 1923 went further and granted wimen
ull proprietary and coniraciusl rghts, and the woman became o
legal personnlity in her own dght. Alongside the abovementioned
Tenersl Law' other lows, sueh ag the Tesawalamal, Muslin Lasw
and Kandysn Law, i.e. personal laws which apply only to certain
communities, exisl i Sr Lanka, These laws too have been
influenced by Roman-Duteh prineiples and endorse in differont
degrees the Roman concept of patria potestas, e the sweeping
puwer of the husband gver the farmily”,
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The customary laws applieable to the Tamils living in the Northem
proviace of the country, were codified during the Dutch period in
the Tesawealamai and Marimonicl Righty & fnheritonce Chrdinance
No:f af 1911 as amended by Chelinance No. 38 of [947( heromnalter
the- Ordinance): These aws relate only 1o issues of property and
inheritanceand the inhabitants of the Northern provinece an sulject
to the General Esw in the areas of marrizge and divoree: Wheare
maintenance 15 concerned, the Maintenance Ordinance and
Muamtenanee Acts have been applied to Tamils. The Tesawalamai
is ‘alse applicable whera the maintenance of minor children is
cencernad, ng the rights of the widow in her hushand’s property
are tied 1o a duty to maintain minor childmen

The Sri 1.ankan courts nstead of Temoving the disabilities suffered
by women in regard to property nights by following the frend set
by the Cieneral [aw have imstesd chosen to restrict the property
rights of women governed hy Tesawalamai by following Roman-
Dutch prinecples. A diseussion of judpments below will clearly
iTnstrate this fact.

L. Applicability

The law states that any person who alleges that Tesawalamaj 15
applicahle to himdher must afirmatively establish L

The seope of applicability of Tesawalama: is et out In Section 2
and clase 3 of the Ordinance. Tt states as follows;

Tesawalama applics only to the Malabar inhabitants of the JalTna
Provinte in respegt of their movable and immovable property,
wherevar slruate, A Malabar inhahitant should be:

- 4 Tamil and
- an inhabitanr of the Northemn Province —par
Spencer v. Rajaratram®

According to the judgment in the case ol Felupillar v,
Sivakamiptlia™, an “inhabitant™ is a person who at the relevanl
time has acquired a permunent residence in the nature of & domicile
in the Nerthern Province. This case also starsd that each cuse s
depend on ils own facts.

In Spencer v. Rajaratnam the person whose Jaffna inhabitancy was
in guestion was borm in Jaffna but left when he was a fow months
old, He warked, lived, and died in Colombo and was married to a
Colombo Tamil. Tliese facts were held 1o illustrate that he was a
permanen: resident of Colombo and not of Jafna and thereby was
not subject 1o Tesawalamai V' Although Tesawalamai is deemed to
be a persaral law the pplicability of the law is determined by
aecertatning whether the person is o permanent inhabitant of the
province.

Justice Sharvenanda m Sivegnanalingam v, Suntheralingham"™
stated “thene 159 sirong presumption in favour of the comtinuence

ofa domicile of origin. The burden of proying a change of domicie
from one of origin to one of choice s & heavy one, With regard 1o
the standard of proof necessiny to rebul the presumption the judical
conscience must be satisfied by evidence of chaage, Otherwise
the domicile of origin persists” Therefore, the courts begln with
the presumption there is continuance ol inhabitaney o the place of
origin, i.e. the Northermn Province. The burden of proving otherwise
is heayy and if the apphicant dues nol supply sufficient proof of the
chanee of residence the courts will assume the domicile of ergin.
i.¢. the Northern Provinee, 45 the place of residence,

Aceording to the abovementioned statutes if 2 woman to whom
Tesawalamai applics maries a man © whom Tesawalamai dous
ot apply, then she shall not durine the subsistence of the marriage
be subject o Tesawalamai, However, if 4 woman o whom
Tesawalunai does not apply marmies a man to whom Tesawdlamn
tloes apply then she is subject to Tesawalom during the sulsistence
of the marriage, These arc setout in the following scetions of the
Ordinance;

Section 3 (1)-whenever o woman to whom Tesawalamai opplics
marrics a man o whom Tesawalamai does notapply then she shall
NOT during the subsiztence of the marriage be subjeet to
Tesuwalumal.

Section 3 (2)- wheonever & woman to whan Tesawalnmai does nol
apply marrics & man o whom Tesawalamai does apply then she
shall during the subsistence of the marrage be SUBJECT 1o
Tesawalnmal

In determining the apphicability of Tesuwwalmmas the date ol iurdiigs
of the partics 15 the relevimt daie,

Tysiee

Within the framework of Tesawalamal, the legal status
of the woman is dependent on the legal status of her
husband, she is not a lezal persenality in her own right,

3. Calegorics ol Property
There are dilferent categorics of property 1o Tesawalarmai,

Mudusam - Seetion 15 of the Ordinance - Property devolving on
i person by descant at the death of his or her parents or of any
ulher ancestor in the ascending line s called Mudisem (patrimonial
inheritange),

Urumai- Section 16 of the Ordinance - Property develving ona
persun by descenl at the death of a relative other than a parent or
un ancester o e ascending line is called Urumai (non-patrimonial
mliertance).
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1l & person setls Mudusam or Unumal property and buys new
property prior fo marriage the new property continues to retain ity
old cheracter, Le. il is not viewcd as property sommen o the
marriage but us Mudusam- scotions 6 & 7 of the Ordinance.

Chidenam- The dowry property broughl by the wife.
Thedintetinm- Section 19 {Jelfined below)
4. Thediathetam

The delinition of this category of property hus unidzigone mach
change and the contradictory interpretation Of the imeaning of this
category of property by the courts has led to much confusion. The
traditional meaning of Thedinthetam was aliered by the Jaffon
Mutnmonial Bights and Inheritance Ordinance n 1911 and the
gmeandment i 1947,

Aceording to customary, pre-1911 taw, Thediatheiam was desmad
to consist of

1. the profits derived from the separate propertics of the
gpousas; and

all properties acquired by either of the spouses by thewr
excrtions during mariage

o ]
H

In 1911 wwith the enactment of the Jaffhs Matrimonal Rights @nd
Inheritanve Ondinance Nao.1, the meaning of Thediathetam was
altered and defined as fallows:

|. profiss acquired for valuable considerstion by either spouse
during the subgistence of the marriage

Sri Lankan courts interpreted Thediathetam bused on the Roman-
Dutch cancept of community of property where the profits acquired
during marriage- (profits arising from the separate sstate of cither
spouse and property acquired using those profits). were pooled
and the property wais viewed as the joint property of both spouses.
Thediathetam was deemed 1o be comman property to both spouses
lo which cach spouse wis squally entitled i.e: they were co-owners.
I the cuse ol nequired property, repardless of whether 1twas boughl
in the name of the husband or wile, the other spouse mhenied a
half share of the property at the death of one spousc™ . In Advadura
v, divadurai it was held that & property purchasod by a loan raised
juintly by both partics constinuted acquired property even though
the szparate propertics of the spouses were mortgaged 1o raise the
loan'®, Upon the desth of @ spouse one half of the joint property
(thediathetum) was inherited by the surviving spouse and the
rermaining hall vested i the heirs of the deceased"™.

A further smendment to the Crdinsancs n 1947 aliered the meaning
of Thediathetam by moving away from the concept of property
commen to both spouses to the concept of Thediathetum of each
spouse, 1.8, separate property of cuch spouse.
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Seetion 19 stoles that Thediathetum g the sépaiate property ol
spouses ind consists of!

n}  properly acquired for valuable consideration by either husband
or wile during the subsistence of the marriage, such
consideration not forming or représenting any part of the
separate estate-of spouscs

b) profits arising during the subsistence of the marmege from the

property of husband or wile {separate property)

Of the two subsections, the second has not undergoncany chinpe
while (he first section has been subject 1o much revision. The first
subsection oan be said w contain 3 elements!:

1. It shoald be a new acquisition

2. It should kave been uequired for valusble considerstion; and
3. Tt should have been acquired during the subsistence of the
TATTIEE

This means rent and profits arising fom the dowry property will
not be considersd acquired properly. 1 propery 15 bought using
money belonging 1o the sepanite pruperty of either spouse then the
title 1o the bought property will vest in'the pame of the spouse
whose money was utibsed to purchase the property. Each pary
ganonly donare or gift his or her hali~share of the Thedwmthetam.
Lipon the death of one spouse, one half of the thediathetam of the
decaasad spouse shall devolve on the surviving spouse and the
pther half onothe beirs of the deceased. Property inherited or
obtainzd through donation 18 not Thedsattem:

Am srared sarlier, the courts have interpreted Thediathetam in
contradictory ways, with the judpment in the case of
Manikavasagar v. Kendasaap"adding to the confusion. As
Goonesekers siates, although “this judgment deals with many
aspeciz of Thedinthetam, [it] has not clarlied the legal pasititmon
the mam aspects.'™ In this cose Chief Justice Sharvanands did not
follow the definition of Thedsathetam: as modified 1 1947 bul
instead viewed it as property common to both spouses, 1.e. he chose
to follow the defimtion in use prior o the 1947 amendment which
wis based on the Roman-Dutch concept of commumily of property.
Awvcordmz to has mterpretation the non-sequinng spouse isentitled
to w + shure of the properly, whereas according to the 1247
amendment, property constituting Thedigthetam is viewed as
separate properly that belongs o each spouse und the anly right
the non-sequinng spouse has, isthe deferred right to inherit + share
of the separate property of the acquiring spougs, if it has not been
disposcd of during the lifetime of the acquiring spouss,

The preferred analysts of Thediathetam iz found in Kumaraswamy
v, Subramaniam™, In this case the question was whether the
undivided share in a property beught by the husband Ia hus own
nume automaticolly vested 1o the non-seguiring spouse, the wile,
Thechildren ol the iwarruge Oled uction claiming that as half share
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of the property automatically vested In the spouse, [, their mother,
it devolved on them upon her death. Gratien J ruled that the said
property lad vested in the wife Rasammah and she was entitled to
n undivided half share of the preperty which in turn passed on 1o
her heirs: He hagsed his ruling on the fact that the proparty had been
purchased hefore the 1947 smendment and therefore did not fall
within the purview of the new law, According to Gratien J, mcases
where property was purchazed afier the 1947 smendment, the
property hadto bea “new acquisition” o be deemied Thedvthetm.
This means-converted property was not desmed Thedistheam, This
reagoning is illustratedin the following extract fram the judgment,
where Gratien J stales as foliows:

“The new section 19 (in the 1947 amendment) gives o definition
uf Thediatetam which restores-for the future the more traditional
conception of Thediatetam which had been unmistkably, even
though carelessly altered by legislative intervention in
1911... Aceordingly property which would previously have
eonsittuted Thediatetam within the meaning of the principal
Ordinance: .. must if scguired on or after 42 July 1947 be reparded

a5 “sepurate property’”.
5. The Power of the Woman to Dispense and Deal with Property

Where the power of the woman to dispense and deal with property
is concerned, the courts have chosen to interprat the lepislation in
a mannerthat vests considerable power in the hisband ro deal with
the property of the wite, It should be mentinned the Creneral | aw
views: the woman g5 an individual with powers to deal with her

oW properly,

Although the 1947 amendment to the Ordinance décrees
Thediathetam a8 sepurale property of the wife, in reality 11 does
not benefit the wil, as in Tesawalamai the hwsband snill has the
power to deal with the property of the wife. ln Eesawalamai one
cannot contract with the woman without including her husband.
The hushand during the subsistence ol the marrisge remains the
imanager of the Thediathetam property. He 1 regarded as tha sple
and |rrevocyble altormey of his wife- 1t is thought thar the wife's
persoma “is merged with that of the hushand’s." A married woman
isdeemed incompetent 1o deal with herimmeovable property without
the consent of her husband- per Chellappah v. Kumarasamy.™
The hushand also has the right 1o give the thediathetam of hath
spouses as dowry o this daughler.

Apcording to Section 6 the separate propery of any morred womsan
consists of

ta) all movable and immovable property to which she is enfitled
to at the tme of marrngs: and

(b} all properiy which she mayv acquive or become entitled o hy
wiy of gift or inhettance or conversion of any property to
which she may have been sa entitled or which she may acquire
or become entitled to,

Thus ull property, movable and immavable, which bolongs 1o a
woman at the time of her marriage shall continue to belong to her
and lorm her separate property, i.e. if cash is brought ay dowry and
it is converted to immovable property (land) then the property 0
converted will retain the character of the cash with which it is
geguired. Ifthe proparty 18 sold, the procceds of the sale helong 1o
her, I & womun is maritally separated she has full contral over
bath movable und immovable property. [n the event of denth,
divorce or sepatation the husbhand cannot sell more than lall of the
thediathetam. Duting the subsisténce of the marrtige however, he
hias the poveer to deal with his wife's property.

5.0 Tmmiovable Assets

The woman dées nol have abyslute power of disposition-of her
mrnovable propefy but requires the written consent of her hushand,
The husband’s consent is not raguired Tor digposition by last will.

If the husband’s writien consent is not fortheommy, secording to
section 8, the Family Court in the distriet in which the woman
resides or in which the property to be alienated 15 situated, has the
power to dispoge of or deal with guch property without the
hushand’s written consent, i.2. the Coart supplies 1he content
required by section 6. Thig is done if it 18 desnted the hushiand 1
unreasonably withholding consent or 15 unable to give consent and
the mterests of the wife and children of the marriage require that
such consent should be dispensed wilh.

The hugband esnnot validly pive penersl consent for future
disposition &5 1t hay been daamed to nmount to the releasa of his
profeciorship, which has been imespreted (o be the contrary 1o the
purpose af the proviston which aims 10 “protect” the woman from
betng cheated of her property® Consent (hersfore must be
contemporanecus or anterior, 1.e. 1t must be-given at the time of o
trunsaetion for the sole purposs of that particular fransaction:
Consent given after the disposition s not valid®

The hushand's power does not extend to denation (except as dowry
10 the daughter) but is limited to sale, mortgage or lease. In the
event ol the sale of half share of the wife's property, the wife or her
heirs cannot bring an action against the bona fide purchaser, Their
only remedy 5 to claim compensation from the husband. 1f the
husband donates more than his hall share and the donee sells the
property to 8 bona fide purchager, as sbove the only remedy
available tothe wile s to clomm compensation® .

5.2 Movable Assets

Section 6 gives the woman the power of disposition and dealing,




Issuey

1) Az the husband has the power to deal with even the
woman's immovable separate property, women lack the
power to deal with and dispense their property.

2) Due to the conflict, many households in the North are
female-headed and in the absence of their husbands
wimen are nnable to dispose property. I the husband
is missing the woman will not be able to obiain a death
certificate and her only option would be To

reguest the courts to give consent 10 o properiy
transaction. Here too the woman will face many
aobstacles:

aj As the court canmot pive consent for future disposition
of property the woman will have to approach the court
every time she wishes to deal with her property which
means thit she will also have to incur additional costs
relating to lawyers fees ete: and where courts are not
lunctioning she will have no remedy

3) The hosband's right to sell, morigage or lease the
wite's share of Thediattem could disadvantage the
woman econumically, Considering the socio-economic
stittus oF women and (he state of the Sri Lankan legal
syslem, it is unlikely the woman will he able to obtain
compenzation from a bona fide porchaser if the husband
sells the property against her wishes or without her
knowledge.

4) Drocsn't the right of the husband to give by way of
dowry to his daughters the entire Thediathetam property
(including the wife's thediathetam property) amount to

dunation ol the wife's property?

6. Inheritunce

Scction 15 of the Tesawalamal code states that, if hereditary
property wes diminished during marriage, when one spouse dies
and the proparly s divided, whatsoever hereditary property that
s Tost st be replaced frivm the segquired property, [Ttheacquired
property is not safficient then the heirs of the déceased spouse
musl Besr the joss, On the nther hand, secording 1o section 16 of
the Code, it the property of gither spouse is considerably inorcised,
the heirs of either spouse 4l (he death of the spouse arc nol i a
position to glam any compensation for the contmbidion made by
either spouse lowards the inorease of the proporty.

Thediatletam - can be disposed of by will or any oiler means,
Section 20 states that on the death of eqther spouse, one half of
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Thediathetam, which belongs to the deceased spouse and has not
been disposed of by Tast will or otherwise, shall develve on the
surviving spouse and the other half on the heirs of the deceased
spouse. The other halFshareof the deceased spouse’s Thediathetam
along with the Mudusam in the ease of the man, and Chidenam in
{he case of the woman, sceardimg to section 21 will devolve on the
descendents, then ascendants and finally pn collaterals. Inthe event
there 1z no surviving spouse, the half share, which would have
hean mherited by imher too devolyves on thehelrs of the deceased
SPOSE,

Az the surviving spouse 15 2 "remore’” hewr to the halunee + share
nf the decensed spouse’s Thediathetam, Sharvananda Clhin thecase
of Manikavasaga v, Kandosamyp stated thet the sumviving spouse 15
not intestate heir of a deceased Rpuusc.-"’ Henee, the surviving
spouse does not become the automatic beir of The property of the
deceysed 15 not disposed by Inst will. This ressoning has: besn
guestioned and shown to be contrudiciory 10 she (rdinance
according to which the rights of descendents, ascendants and
collnterals are subjeet to the surviving spouse’s nght to inherds.™
I'he Ordinance therefore uppedrs 1o give priomity o the surviving
RPHILISE.

Thewidow holds a lile interest in the hushand's Mudusam {(separate
property brought to (he marmrizge), with inheritance rights vesting
with the hushand’s hoirs, Each spouse’s ancestral property relums
to its wouree 1.e, the family of the deceased spouse. Neithar sponse
sueceeds intestate 1o the other's anceslal property.

Scetion 3 stutes that daughters who receive g dowry “must conden
themselves with the dowry given. . and are not at liberty toomake
any further cliim on the estate atter the death ol their petents, imless
there be no more children, in which case the danghtars succead o
the whole estate™. 1'he Courts have mierpreted this provision inoa
narrow manner, which has resultéd in the deprivation ol the rights
of the daughter (o inherit parental property il'she has heen dnwerer
Their interpretation has been nammow o the extent that they have
declared that if a widowed ddupghterreceives o gifi described 253
dowry wift, she then Iozes her nght to inherit parental property.

Issue

The inheritance rights of the son bave been protected st
the expense of the inheritnnee rights of the daughter,

CONCLUSION

An examinanion of the Taw exhibits (bl women are discriminated
in Tesawalamai. Hence, it is eviden: reform 15 required Lo ensure
that the rights of women are secured, As the rights of women have
to be protected while ensuring the rights of the community are not
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vinlated, the reform process should be a consultative one which
includes all stakeholders, Qtherwise, it s quite likely the reforms
will mot gain thesupport of the community-and will be defeated in
Parhiament; [t 15 therefore imperative the reform process 15 inelusive
and consultative and advanees the nghts of women while respecting
group/commimuntly rights.
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GEORGE ORWELL TO RULE BOWLING ACTIONS?

Michael Roberts

the 1990s

Murali in
W hen Murli was no-tulled by Darrel] Halr on 26" Decambor
1995 and then apain by Emerson and MeChillana week ot
so later, D1 Ouintus de Zyiwie, the BCCSI. Represcnlative
Anstralia, wont ints action und secured s lechrical report Irom D
Buddy Feid wnd orpamsed more medica) lestd gt the Deparfiment
of Human Movement and Exervise Science ul (e University ol
Western Auslralin and sauller specialist budy in Heng Kong,

1 have a copy of Reid's report, Though Buddy is @ friend with
whom [ played eockel in our heleyvon days, 1 must savthat fora
lnvmem his specialist’s report is ag clesr as, well, the Kalu Ganga
[Black River). &sa first stop, therefore, lel me lean on anandlysis
of Murali‘s bowling wetion three vears fater (after the Emirson’s
attermpt & the guilloting) provided by Ken Monerisffin u leltor o
e newspaper Australion on 28 Jantary 1999,

All the fuss being made over “chucking” in erickel msses
the point, This rule was made o preventa Fast bowler

saiming the sameadvantage over the batsman that a pitcher
hiss over the batter 1o basekball
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An understanding of the hro-mechanies of throwing showsy
that 1n a true throwing action, the ethow leads the arm
mevement followed by elbow extenston then wrisl and
fimger flexion as the bull 15 deliverad. By the 1ime elbow
extension beging Lo eocur, the palm of the hand is facing
the target 1o gain maximum leverape, and thus greatest
advantapge,

Hule makers 1o crickel could comsidar the-akove when
Judeing the 5o Linkasn's “suspeet” astion: They might then
see that his netion does not conshituie throwing in the
eomventional sense ot all but 3 only o part of a compex
spin action which his physigue and co-ordination have
evilved.

Hew many other spin bowlers have some ¢lbow exiension
priot to delivery and do gain a “throwing advaniape” ye
are never callad because the elbow extansion 15 only minor
and not abvious?

Before the powers that ba muke a Ninal ruling they should
dir o thorough bio-mechanical analysis of many slpw ond
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